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On May 3, 2018, the USDA Agricultural Marketing Service issued a call for comments on the
Proposed Rule for the National Bioengineered Food Disclosure Standard (NBFDS)
(https://www.usda.gov/media/press-releases/2018/05/03/usda-seeks-comments-proposed-rule-
national-bioengineered-food). The intent of the proposed rule is to provide a mandatory uniform
national standard for disclosing information on labels about the bioengineered status of foods for
retail sale.

The American Phytopathological Society (APS) is the premier scientific society on the biology
and management of plant diseases. The following comments have been reviewed by members of
APS Council, members of the APS Public Policy Board, and members of the APS Biotechnology
Committee.

1. APS’s position with respect to disclosure of products of bioengineering is that this disclosure
should neither promote nor disparage genetic engineering technology nor products derived
from it, nor should disclosure imply either improved or diminished safety or environmental
impacts. It is important to note the well-established scientific finding that, as food and feed,
GE crops and derivative food products are as safe as those derived from the diverse practices
of conventional breeding and there is no intrinsic food-safety risk resulting The American
from genetic engineering [1-35]. Should the federal government implement Phytopathological Society
a disclosure on GE food, the federal government is responsible for 3340 Pilot Knob Road
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2. The term “bioengineered” is a suitable choice of term for disclosure of foods and feed derived
from genetic engineering for two reasons:

a. It is consistent with the authorizing act, the National Bioengineered Food Disclosure
Standard
(https://www.ams.usda.gov/sites/default/files/media/Final%20Bill%20S764%20GM0 %2
0Discosure.pdf);

b. It does not disparage genetically engineered (GE) crops and associated food products. As
noted above, APS supports disclosure that is neither promotional nor disparaging. The
term “genetically modified organism” (GMO) has, unfortunately, become associated with
negative connotations in ways that are exaggerated or unsupported by peer-reviewed
research. Therefore, “bioengineered” is both accurate and neutral.

3. With respect to the symbols proposed to fulfill NBFDS disclosure requirements, all of the
proposed symbols (available at https://www.agri-pulse.com/ext/resources/pdfs/p/Proposed-
Bioengineered-labels-5218-508.pdf) would serve that purpose acceptably. However, the two
pictured in Figure 1 (below) offer important features:

a. They appear neutral to the technology, in comparison to those that portray a smiley face;

b. The accompanying text helps clarify the meaning of the symbol for consumers. Without
the text, concern arises that consumers would not understand the meaning of the symbol.
For example, it could be misinterpreted as a commercial logo.

Color with “Bioengineered” text Color with “May be" text

@O @

Figure 1. Either of these would be useful disclosure symbols, in that they are
perceived as neutral (neither promoting nor disparaging GE technology) while
informing consumers of the presence of bioengineered foods.

4. The intent of the proposed rule is “to provide for disclosure of foods that are or may be
bioengineered in the interest of consumers”. This transparency and disclosure about food
production from farm to table for consumers requires that the definition of “bioengineered”
reasonably capture the full spectrum of bioengineered food products. With regard to this
definition:

a. We propose a small addition so that the definition of bioengineered food reads “food (A)
that contains genetic material that has been inserted or modified through in vitro
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recombinant deoxyribonucleic acid techniques and (B) for which the modification could
not otherwise be obtained through conventional breeding or found in nature.”

b. Many techniques are associated with genetic engineering, and not all techniques are
encompassed by the current definition. When gene editing is performed in a way that leaves
no remnant “foreign DNA” in the plant [36-39], the genetic changes may not be
distinguishable from genetic changes that could happen without human laboratory
intervention. Such foods would not require disclosure under NBFDS since the definition
of “bioengineered” in the amended Act applies only to transgenic applications. It is unclear
whether this was the intention of Congress in the amended Act.

5. With respect to highly refined foods and food ingredients (such as oil, sugar, etc.), two
positions were outlined. Position 1 holds that disclosure is not required for highly refined
products where processing has removed genetic material and in which DNA is no longer
detectable by common testing procedures. Position 2 contends that “bioengineering’” includes
foods produced from bioengineering, including highly refined products, regardless of whether
genetic material can be detected in the refined product. Both Position 1 and Position 2 have a
certain validity, with Position 2 providing the transparency that some consumers expect from
the disclosure standard and avoiding the potential for changes in disclosure due to
improvements in the analytical techniques for detection. However, Position 1 avoids
disclosing products as bioengineered that are not meaningfully different from non-
bioengineered counterparts. If Position 2 is taken, then the use of “derived from bioengineered
food” would communicate that a substance is no different from a non-bioengineered
counterpart and allow transparency for the consumer.

6. It is most appropriate that USDA-AMS establish a threshold for the adventitious
(=unintentional) presence of bioengineered content in foods and food products. Competent
scientists know that it is not possible to declare a sample to be free of an analyte. All one can
do is declare the analyte to be below the limit of detection. That being the case, establishing a
threshold value for adventitious bioengineered substances that triggers disclosure is advisable.

The goal of this Act is to allow disclosure of bioengineering, but minimize costs for the food
industry. Alternative 1-B “...would establish that food, in which an ingredient contains a BE
substance that is inadvertent or technically unavoidable, and accounts for no more than nine-
tenths percent (0.9%) of the specific ingredient by weight, would not be subject to disclosure
as a result of that one ingredient.” Adopting this alternative would provide congruency with
the European Union, thus likely facilitating trade [40]. However, the adoption of a 5%
threshold (Alternative 1-A) would be in the interest of the food industry and would not preclude
a company from adhering to a lower threshold if they have an interest in marketing their
product in international markets.
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